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Arnware, Inc., a Utah
corporation,
ORDER
Plaintiff and Respondent,
Case No. 890647-CA

v.
Price-Rite Auto Parts, Inc., a
Utah corporation, Morris Myers,
et al.,
Defendants and Appellant.

This matter is before the court on appellant's motion to
strike a portion of respondent's brief.
IT IS HEREBY ORDERED THAT ruling on the motion is deferred
until plenary presentation and consideration of the case.
Dated this 5th day of April, 1990.
JE COURT:

Richard C. Davidson, Judge
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Michael L. Dowdle
David Eccles Hardy
Allen, Nelson, Hardy & Evans
Attorneys at Law
215 South State, Suite 700
Salt Lake City, UT 84111
Royal K. Hunt
Attorney at Law
1871 West 7800 South
West Jordan, UT 84084
Steven Cook
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Julia cJ^Jtfhitfield
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NATURE OF THE PROCEEDINGS
This is an appeal from an order of the district
court denying defendant Myers1 motion for an order
quashing and vacating a writ of garnishment, a writ of
execution, and a sheriff's sale.
STATEMENT OF THE ISSUES
Whether a post-judgment writ of garnishment, writ
of execution, and execution levy and sale, are valid
where not based upon an appealable final judgment.
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
AND RULES
Utah R. Civ. P. 54(a) "Definition; form. "Judgment
as used in these rules includes a decree and any order from
which an appeal lies. A judgment need not contain a recital
of pleadings, the report of a master, or the record of prior
proceedings."
Utah R. Civ. P. 54(b) "Judgment upon multiple claims
and/or involving multiple parties. When more than one claim
for relief is presented in an action, whether as a claim,
counterclaim, cross-claim, or third-party claim, and/or when
multiple parties are involved, the court may direct the entry
of a final judgment as to one or more but fewer than all of
the claims or parties only upon an express determination by
the court that there is no just reason for delay and upon an
express direction for the entry of judgment. In the absence
of such determination and direction, any order or other form
of decision, however designated, which adjudicates fewer
than all the claims or the rights and liabilities of fewer
than all the parties shall not terminate the action as to
any of the claims or parties, and the order or other form of
decision is subject to revision at any time before the entry
of judgment adjudicating all the claims and the rights and
liabilities of all the parties."

(2)

STATEMENT OF THE CASE
Plaintiff's opening complaint (R. 2-17) named
"Price-Rite Auto Parts, Inc., a Utah corporation, Steven
J. Cook, an individual and Lyle K. Cressall, an individual,"
as defendants.

It purported to state a claim for joint

and several liability on a promissory note alleged to be
secured by a security agreement on inventory.
On March 22, 1987, without court order, plaintiff
filed an

"Amended Complaint" in the action which added

appellant's name

to the caption and inserted claims for

fraudulent conveyance and bulk sales violations and prayed
judgment against appellant and defendants Cressall and
Price-Rite jointly (R. 80-88).

Plaintiff amended the

summons by adding appellant's name as a defendant (R. 89).
Plaintiff's failure to obtain an order as required
by Utah R. Civ. P. 15 and 21, to amend and to add appellant
as a party to the action was brought to the attention of
the trial court by motion (R. 91-92) but was overruled (R.
103).

Appellant served and filed his answer (R. 104) which

did not, as provided in Utah R. Civ. P. 12(i), waive the
motion.
On May 26, 1988, the lower court entered a money
judgment (R. 177-180).

The judgment does not contain Utah

R. Civ. P. 54(b) certification of finality.

Appellant's

appeal of the May 26, 1988 judgment to the Supreme Court

(3)

of Utah (R. 183) in case number 880256 was dismissed (R. 227)
"on the Court's own motion on the ground the judgment appealed
is not a final judgment.

It appears from the judgment entered

in this multiple party action, that judgment has been entered
only against defendant Myers, and matters remain pending for
adjudication between other parties.

The judgment appealed

was not certified as a final judgment under Utah R. Civ. P.
54(b)/ and this Court lacks jurisdiction.", which, in the
circumstances presented in this appeal, is the law of the
case.

Grand Cent. Mining Co. v. Mammoth Mining Co., 104 P.

573 (Utah 1911) .
The lack of a final judgment notwithstanding, on
December 8, 1988, the lower court clerk issued post-judgment
writ of garnishment (R. 231), and on March 7, 1989, issued
a writ of execution (R. 255-287).
On April 26, 1989, appellant's right, title, and
interest in Civil Lawsuit, United States District Court
Case No. 88 C 1134W and Civil Lawsuit United States
District Court Case No. 88 C 1118S were sold to plaintiff
at execution sale for $7500.

(R. 290)

On May 1, 1989, appellant served and filed his
motion in the lower court for an order quashing and vacating
said writ of garnishment, writ of execution, and execution
sale.

The basis of the motion was that the garnishment,

execution, and execution sale were not supported by an

(4)

appealable final judgment (R. 250-253).

Appellant's

motion was denied by the lower court on June 12, 1989
(R. 326).
On November 9, 1989, appellant served and filed
his motion in the lower court for an order that "there
is no just reason for delay and expressly directing entry
of the 'Judgment' of May 26, 1988, filed herein, and the
order of June 12, 1989, filed herein [the order appealed
in this appeal], or, alternatively, that the court enter
its order dismissing the claims of the plaintiff against
defendants Price-Rite Auto Parts, Inc., a Utah corporation,
Stephen J. Cook, and Lyle K. Cressall that are described
in plaintiff's pleadings herein for failure of the plaintiff
to prosecute said claims." (R. 336)

There has been no

decision on the motion.
SUMMARY OF ARGUMENT
1.

Finality for purposes of execution and finality

for purposes of appeal are the same; there can be no
execution until either the demands of Rule 54(b) are
satisfied or the case is fully litigated on all claims
against all defendants; and neither the right to to appeal
nor the right to execute arises before the occurrence of
one of two contingencies, i.e., termination or certification.
2.

A motion must be filed and court order obtained

(5)

in order to add a party defendant.
ARGUMENT
1.

It is not disputed that at the time the writ

of garnishment (R. 231), and the writ of execution (R.
255-287) issued, and the execution sale was conducted
(R. 290)f the judgment they described was not an
appealable final judgment (R. 227) [The Utah Supreme
Court's order dismissing appellants1 appeal in 880256
"has become the law of the case, and is binding alike
upon us and the litigants in all subsequent proceedings
in the same case.

For this reason we decline to re-

examine or again review any question or point of law
which was reviewed and decided on the former appeal on
the same record."

Grand Cent. Mining Co. v. Mammoth

Mining Co., 104 P. 573, at 575 (Utah 1911).]
Van Der Vlugt v. Scarborough, Md.App., 441 A.2d
1105 (1982)

"Md. Rule 605 a. permits the filing of a

final judgment by a court in any case in which more than
one claim for relief is presented only upon an 'express
determination that there is no just reason for delay and
upon an express direction for the entry of judgment.'
"We will commence with the obvious, i.e., that in order
for one to obtain any type of execution upon a judgment,
the judgment must be a final one."

(6)

There can be no execution until either the demands
of Rule 54(b) are satisfied or the case is fully litigated
on all claims against all defendants.

Redding & Company

v. Russwine Construction Corp., 417 F.2d 721 (D.C.Cir.
1969).

Neither the right to appeal nor the right to

execute arises before the occurrence of one of two
contingencies, i.e., termination or certification.
Merlands Club, Inc. v. Messall, 208 A.2d 687, 238 Md. 359
(1978).

See also, Ketcham v. Selles, 85 OrApp 74, 735 P.

2d 1246 (1987); Ketcham v. Selles, 748 P.2d 67 (Ore. 1987);
The Board of Trustees of East Baton Rouge Mortg. Finance
Authority v. All Taxpayers, App., 361 So.2d 292 (La. 1978);
Grant v. Ward Cabin Co., 288 A.2d 708, 109 R.I. 605 (1972);
Arizona Farm P. Cr. Ass'n v. Stewart T. & T. of Tuscon,
535 P.2d 33 (Ariz.App. 1975); 2-H Ranch Co. Inc. v.
Simmons, 658 P.2d 68 (Wyo. 1983); and Amvesco, Inc. v.
Haase, 735 P.2d 1249 (Or.App. 1987).
2.

Utah R. Civ. P. 21 provides that "[p]arties

may be dropped or added by order of the court on motion
of any party or of its own initiative at any stage
action on such terms as are just."

of the

To add a party to a

lawsuit, consideration of Utah Rules of Civil Procedure
20 and 21 is required.

Seftel v. Capital City Bank,

767 P.2d 941 (UtahApp 1989); Coffey v. Coffey, 381 S.E.2d
467 (N.C.App. 1989).

(7)

The rule (Utah R. Civ. P. 21) is uniformly
interpreted to require that a motion be filed and
an order obtained.

Spencer v. Dixon, 290 F.Supp.

531 (D.C.La.1968); Gordon v. Lipoff, 310 F.Supp. 905
(D.C.Mo.1970).
Before plaintiff's added appellant's name as a
defendant in the amended summons and amended complaint
there was no motion filed nor order obtained permitting
it to do so.

Since appellant was not a party when

plaintiff filed its amended complaint and amended summons,
they were "without viability.

[They] did not and could

not make [appellant] a party."
2d 815 (Ga.App. 1970).

Robinson v. Bomar, 177 S.E.

The lower court was therefore

without jurisdiction or authority to enter the judgment of
May 26, 1988, against appellant, a nonparty.
CONCLUSION
It must be conceded as it must be apparent to the
Court that the order appealed is not final for the same
reasons the judgment of May 26, 1988, is not final (the
order is not Rule 54(b) certified and "matters remain
pending for adjudication between other parties."

(R. 227).

Appellant initially filed with the Utah Supreme Court his
petition for permissive appeal as to the order here appealed.
(Utah Supreme Court Docket No. 890253).

(8)

The Supreme Court

had not ruled on appellant's application for permissive
appeal within the time appellant's time for appeal would
expire so this "protective" appeal was filed.

The

Supreme Court ultimately denied the application for
permissive appeal after which it "poured" over this
appeal to the Court of Appeals so apparently the two
proceedings were not connected.
The lower court should have vacated the garnishmentf execution, and execution sale because they were
not supported by a final judgment, but this does not make
the lower court's order denying appellant's motion appealable where there is no Rule 54(b) certification of finality
and claims remain in the case for adjudication as the Utah
Supreme Court held.

Under the circumstances presented,

appellant has, contemporaneously with the filing of this
opening brief, filed with the Court of Appeals a motion and
request that these appeal proceedings be stayed and that the
Court remand the case to the lower court for the limited
purpose of allowing consideration of appellant's motion for
Rule 54(b) certification of the May 26, 1988, "Judgment",
and the order of June 12, 1989, here appealed, or, alternatively, for an order dismissing the remaining claims (R.
336), and, if granted, allowing appellant to file an
amended notice of appeal.
RESPECTFULLY SUBMITTED on January 23, 1990.

MORRIS MYERSrr Appejlaivt~~
(9)

PROOF OF SERVICE
Four copies of the foregoing APPELLANT'S BRIEF
hand delivered to Allen Nelson Hardy and Evans, plaintiff's
attorneys, at Suite 900, 215 South State Street, Salt Lake
City, Utah 84111, on January 23, 1990.

(10)

ADDENDUM
Page
Utah Rules of Civ. P. 15(a), 20(a), and 21

1, 2

ORDER (dated June 12, 1989, denying appellant's
motion to vacate garnishment, etc.)
JUDGMENT (dated May 26, 1988)
REMITTITUR (Supreme Court of Utah, #880256)
COMPLAINT

326
177-179
227
002-017

AMENDED COMPLAINT

80-88

SUMMONS (amended)

89

MOTION TO STRIKE AND DISMISS (amended complaint)

91-92

MINUTE ENTRY ORDER (denying appellant's motion to
strike and dismiss amended complaint)
WRIT OF GARNISHMENT

105
231

WRIT OF EXECUTION

255-266

SHERIFF'S EXECUTION SALE PROCEEDINGS

288-290

MOTION (to vacate and quash garnishment, execution,
and execution sale proceedings)
MOTION (appellant's, certify as final, or, dismiss
claims remaining in the case)

246-249
336

ADDENDUM, page 1

Utah R. Civ. P. 15(a)
"Rule 15. Amended and supplemental pleadings.
(a) Amendments. A party may amend his pleading
once as a matter of course at any time before a
responsive pleading is served or, if the pleading
is one to which no responsive pleading is permitted and the action has not been placed upon
the trial calendar, he may so amend it any any
time within 20 days after it is served. Otherwise a party may amend his pleading only by
leave of court or by written consent of the
adverse party; and leave shall be freely given
when justice so requires. A party shall plead
in response to an amended pleading within the
time remaining for response to the original
pleading or within 10 days after service of the
amended pleading, whichever period may be the
longer, unless the court otherwise orders.
Utah R. Civ. P. 20(a)
"Rule 20. Permissive joinder of parties.
(a) Permissive joinder. All persons may join in
one action as plaintiffs if they assert any right
to relief jointly, severally, or in the alternative
in respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences
and if any question of law or fact common to all of
them will arise in the action. All persons may be
joined in one action as defendants if there is
asserted against them jointly, severally, or in the
alternative, any right to relief in respect of or
arising out of the same transaction, occurrence, or
series of transactions or occurrences and if any
question of law or fact common to all of them will
arise in the action. A plaintiff or defendant
need not be interested in obtaining or defending
against all of the relief demanded. Judgment may be
given for one or more of the plaintiffs according
to their respective rights to relief, and against
one or more defendants according to their respective
liabilities.

ADDENDUM, page 2
Utah R. Civ. P. 21
"Rule 21. Misjoinder and non-joinder of parties.
Misjoinder of parties is not ground for dismissal
of an action. Parties may be dropped or added by
order of the court on motion of any party or of
its own initiative at any stage of the action and
on such terms as are just. Any claim against a
party may be severed and proceeded with separately.

HIED DISTZKCT COURT
Third Judicial District
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ORDER

AMWARE, INC., a Utah
corporation,

CIVIL NO. C - 8 6 - 8 8 8 1
Plaintiff,
vs.
PRICE-RITE AUTO PARTS, I N C . ,
a Utah c o r p o r a t i o n , e t a l . ,
Defendant.

The
vacating
sheriff's

Motion
a

of

writ

sale

Dated t h i s

Morris

of

garnishment,

i s hereby
/ 2 ^

Myers

for

an

a

writ

order
of

quashing

execution

denied.
d a y of J u n e , 1 9 8 9 .

MICHAEL R. MURPHY
DISTRICT COURT JUDGE

and

and

a

FILED IN CLERK'S OFFICE
Salt Lake County Utah

MAY 2 G IS68
David E. Hardy, Esq. (1367)
Michael L. Dowdle, Esq, (4025)
Robert L. Payne, Esq. (5129)
ALLEN NELSON HARDY & EVANS
Attorneys for Plaintiff
215 South State Street, Suite 900
Salt Lake City, Utah 84111
Telephone: (801) 531-8400
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
AMWARE, INC., a Utah
corporation,

J U D G M E N T

%>*. COM xAcass

Plaintiff,
v.
PRICE-RITE AUTO PARTS,
INC., a Utah corporation,
STEPHEN J. COOK, LYALL K.
CRESSALL and MORRIS MYERS,
individually,

Civil No. C86-8881

Defendants.

Judge Michael R. Murphy

Plaintiff's Motion for Hearing to Determine Damages
Against Defendant Morris Myers was originally scheduled to be
heard before the above-entitled Court
the hour

of 2:00

P.M.

testimonial evidence,
evidence at

a later

having recognized the

on April 11, 1988, at

Since Plaintiff's
the

Court

date on

determined

Motion
to

special hearing.

presence of all

Plaintiff's Motion, namely, Defendant

required

hear
The

such

Court,

necessary parties
Morris Myers, pro

to
se,

Defendant Lyall

K.

Cressall,

Defendant Lyall K. Cressall,
for Plaintiff,

and

this

Royal K.

Hunt,

counsel

for

and Michael L. Dowdle, counsel

Court, wishing

to

continue

said

hearing, ordered all said parties to contact the Clerk of the
Court for the

date and

time set

by the

Court for

special

hearing.
Now,

therefore,

the

Motion

of

Plaintiff

to

Determine Damages Against Defendant Morris Myers, having come
on for

hearing before

the Honorable

Thursday, the 14th day of April,
a.m., and

Plaintiff having

Michael R.

Murphy

1988, at the hour of

been represented

on

11:00

by Michael

L.

Dowdle of ALLEN NELSON HARDY & EVANS, and Defendant, Lyall K.
Cressall, having been
Hunt, and Defendant

represented by his

Morris Myers, having

the Court as ordered, and
person

or

through

counsel, Royal
failed to

contact

having failed to appear either

counsel,

the

Court

having

heard

arguments of counsel, having reviewed the pleadings on
and based upon testimony

K.

in
the

file,

and documentary evidence which

the

Court finds to be reasonable, it is hereby
ORDERED,
Amware, Inc., be

ADJUDGED
awarded

AND

Judgment in

Thousand Dollars ($10,000.00),
the value

of

inventory

the

inventory
Court

DECREED

that

the

amount

which the Court

as

of

the

finds

to

have

2

date
been

Plaintiff,

of

of

finds to

Ten
be

sale, which

transferred

in

0CL1T8

violation of the Bulk

Transfers Act, Section 70A-6-101, et.

seq., Utah Code Annotated (1965 as amended); it is further
ORDERED,

ADJUDGED

AND

DECREED

that

Plaintiff,

Amware, Inc., be awarded pre-judgment interest at the rate of
Ten Percent (10%) per annum, which interest shall accrue from
the date of sale of said inventory, November 26, 1986, until
said Judgment is paid in full; it is further
ORDERED, ADJUDGED AND DECREED that Defendant Morris
Myers pay to

Plaintiff all costs

including attorney's fees,

of court incurred

which costs

herein,

and attorney's

fees

are as follows:
Attorney's Fees:

$ 3,634,70

Costs:

136.25

Total:

$ 3,770,95

DATED this

> ^

day of May, 1988.
BY THE COURT:

The Honorable Michael/R. Murphy
DISTRICT COURT JUDGE
:rn

ATTEST

R-619 9

H. WXOK HINOLEY /

SY
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IN THE SUPREME COURT OF THE STATE OF UTAH

00OO00

Regular October Term, 1988

November 10, 1988

Amware, Inc., a Utah
corporation,
Plaintiff and Appellee,

REMITTITUR
No. 880256
District No. C86-8881

v.
Lvall K. Cressall and Morris Myers,
individualy, Price-Rite Auto Parts,
Inc., a Utah corporation, Stephen J,
Cook,
Defendant and Appellant.

This matter is hereby dismissed on the Court's own
motion on the ground that the judgment appealed is not a final
judgment.

It appears from the judgment entered in this multiple party

action, that judgment has been entered only against defendant Myers,
and matters remain pending for adjudication between other parties.
The judgment appealed was not certified as a final judgment under Utah
R. Civ. P. 54(b), and this Court lacks jurisdiction.

Issued:

November 17, 1988

Record:

None
r

p
r

«-EO m c, _

to^Mip]
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David E. Hardy, Esq. (13 67)
Michael L. Dowdle, Esq. (4025)
ALLEN NELSON HARDY & EVANS
Attorneys for Plaintiff
215 South State Street, Suite 700
Salt Lake City, Utah 84111
Telephone: (801) 531-8400
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
AMWARE, INC., a Utah
corporation,
:

Plaintiff,
V 0

C O M P L A I N T

t

PRICE RITE AUTO PARTS,
INC., a Utah corporation;
STEVEN J. COOK, an
individual and LYLE K.
CRESSALL, an individual,

J
:
:
:
:

Defendants.

.Pffff/

:

Plaintiff, by
Defendants and

Civil KQ.£f&-

and

alleges as

through counsel,
and for

its cause

complains

of

of action

as

follows:
PARTIES AND VENUE
1.

Plaintiff is

principal place of

a

business in

Utah

corporation,

Salt Lake

with

County, State

its
of

Utah.
2.

Defendant

Price

(hereinafter "Price Rite"),

Rite

is a Utah

Auto

Parts,

corporation with

Inc.
its

principal place of

business in

Salt Lake

County, State

of

Utah.
3.

Defendant Steven J. Cook (hereinafter

"Cook")

is a resident of Salt Lake County, State of Utah.
4.

Defendant

"Cressall"), is

Lyle

a resident

K.

Cressall

of Salt

(hereinafter

Lake County,

State

of

pursuant

to

Utah.
5.

Venue in

this Court

is proper,

Utah Code Annotated Section 78-13-4 and Section 78-13-7 (1953
as amended), because Defendant
place

of

business

Defendants

are

in

Salt

residents

Price Rite has its
Lake

of

County,

the

Lake

County,

Salt

obligations at issue herein were and are due to be

principal
individual
and

the

performed

in Salt Lake County, State of Utah.
FIRST CLAIM FOR RELIEF
(Breach of Contract)
6.
by this

Plaintiff realleges

reference all

of the

and

incorporates

herein

allegations contained

within

paragraphs 1 through 5 above.
7.

On or about March 20, 1984, Defendant Cook and

Defendant Cressall, individually and as officers of Defendant
Price Rite,

executed

an

Application for

Credit,

for

the

establishment of an open account with Plaintiff.
8.

On or about

both individually

and on

March 26,
behalf

2

1984, Defendant

of Defendant

Price

Cook,
Rite,

executed a Promissory Note
Plaintiff in

the

amount

(hereinafter "Note") in favor
of

Fifteen

Thousand

and

of

00/100

Dollars ($15,000.00) bearing interest thereon at the rate
thirteen and one-half percent (13 1/2%) per annum.
the Note is attached hereto

as Exhibit "A" and

of

A copy of

incorporated

herein by this reference.
9.

Also on March 26,

1984, Defendant Cook,

both

individually and on behalf of Defendant Price Rite,

executed

a Security Agreement

U.C.C.-l

(hereinafter "Agreement") and

financing statement (hereinafter "UCC-1") to secure the
evidenced by the Note attached hereto as Exhibit "A".
of the Security

Agreement and UCC-1

Exhibits "B" and

f,

C",

debt

A copy

are attached hereto

respectively, and incorporated

as

herein

by this reference.
10.

As part of the Agreement executed by Defendant

Cook, Defendant Cook also executed, both individually and
behalf of Defendant Price Rite,

a Guaranty, a copy of

on

which

is found within Exhibit HB" attached hereto.
11.

Plaintiff

is

informed

therefore alleges, that Defendant
of the execution

and

believes,

and

Cressall was, at the

time

of the above-referenced

documents, and

presently and officer and principal of Defendant Price
and

is

a

successor-in-interest

Defendant Cook

in

and

to

the

Agreement, UCC-1 and Guaranty.

3

to

and

Promissory

co-obligor
Note,

is

Rite,
with

Security

12.

In addition to the amounts represented on

Note, and interest

accrued thereon,

Defendant has

the

incurred

debt on open account with Plaintiff in an amount in excess of
One Thousand Three Hundred and 00/100 Dollars ($1,300.00).
13.

Notwithstanding

and each of them, have

repeated demands,

failed, neglected and refused to

to Plaintiff amounts due and
and open account, all of
the purview of the

Defendants,

owing to Plaintiff on the

which amounts are contained

Agreement and related documents

pay
Note

within
referred

to above.
14.
and refusal

As a

result of

to pay

Defendants1 failure,

to Plaintiff

amounts due

Plaintiff, Plaintiff has been damaged
than

Sixteen

($16,300.00),

Thousand

Three

or

greater

determine, upon a

such

trial of

and one-half

percent

attorney's fees and

(13

and

amount

as

the merits,

00/100
the

to
less

Dollars

Court

may

that Plaintiff

has

at the rate of

1/2%) per

costs of court

and owing

in an amount not

Hundred

been damaged, plus interest thereon

neglect

annum,

thirteen

together

with

incurred herein, and

is

entitled to a judgment in such amounts.
WHEREFORE,
Defendants, and

Plaintiff

each

of

them

prays

for

jointly

judgment

and

against

severally,

as

follows:
1.

Sixteen

Thousand

Three

Hundred

and

00/100

Dollars ($16,300.00), or such greater amount as the Court may
determine that Plaintiff has been damaged;
4

2.

Interest

percent (13%) per annum,

thereon

at

the

from and after

rate

of

thirteen

March 26, 1984, to

the date of judgment;
3.

Costs and expenses incurred herein,

including

reasonable attorney's fees; and
4.

Such other and further relief as the Court may

determine is just and equitable.
DATED this

^ ^ d a y

of November, 1986.

ALLEN NELSON HARDY & EVANS

gfagXt

David E. Hardy//Esq,
Michael L. Dowale, Esq.
Attorneys for Plaintiff
MLD:rn
R-3335
Plaintiff's Address:
1641 South 700 West
Salt Lake City, Utah

84104
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EXHIBIT "A"

PROMISSORY NOTE
March 26, 1984

The undersigned, jointly and severally, promise to pay
to the order of AMWARE, INC. at 47 East 700 South, Salt Lake City,
Utah, or at such other place that the holder hereof may designate
in writing the sum of FIFTEEN THOUSAND DOLLARS ($15,000.00) for
the following items: Winona Guide and Seat Machine with
standard Tooling and 3-angle seat cutter; US Air Compressor 60
gallon 10 HP; KWIK Way Value Refacer with Stand; Storm Vulcan
Value Spring Tester; Storm Vulcan Milling Machine with Standard
Equipment; Medium Oxygen-Acetleyne Bottle Guages and Hose-Cart;
Storm Vulcan Agitated Hot Tank; Handy Pressure Washer; George
Olcott Glass Bead Machine; Wissoza Bench Grinder with Stand;
FMC-Barrett Drum and Disc-Arc-Table Cabinet; Sunnen Bench Wet
Hone P m - K m g Pins; 12-ton Blackhawk Press with Axle Bearing
Fixtures, and payable as follows:
THREE HUNDRED FORTY-FIVE DOLLARS AND FIFTEEN CENTS
($345.15) payable on April 23, 1984, and on the 25th day of each
month thereafter, for five (5) years, until principal and
interest are paid in full, together both before and after judgment
with interest on the unpaid balance thereof from this date until
paid at the rate of thirteen and one-half percent (13 1/2%) per
annum. Payments shall be credited first against interest and then
against principal.
Together, both before and after judgment with interest
on the unpaid balance thereof from this date until paid at 13 1/2%
per annum. Payments shall be credited first against interest and
then against principal.
Prepayment of this note with interest to date of
payment may be made at any time without penalty.
If the holder deems itself insecure or if default be
made in payment of the whole and any part of any installment at
the time when or the place where the same becomes due and
payable as aforesaid, then the entire unpaid balance, with
interest as aforesaid, shall, at the election of the holder hereof
and without notice of said election at once become due and
payable. In the event of any such default or acceleration, the
undersigned, jointly and severally, agree to pay to the holder
hereof reasonable attorneys fees, legal expenses and lawful
collection costs in addition to all other sums due hereunder.
Presentment, demand, protest, notice of dishonor and
extension of time without notice are hereby waived and the

undersigned consent to the release of any security, or any part
thereof with or without substitution.
PRICE RITE AUTO PARTS, INC.

Steven Jame^b6ok
5190 South State Street
Murray, Utah 84123

x^L

^ Steven James Cook
Individually
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SECURITY AGREEMENT

THIS SECURITY AGREEMENT made this ZQ'
day of March,
1984, by and between AMWARE, INC., hereinafter called ''Secured
Party:, and PRICE RITE AUTO PARTS, INC,-, and STEVEN JAMES COOK,
5190 South State Street, Murray, Utah 84123, hereinafter called
"Debtor", (the address -for all notices required under this
agreement to be sent to Debtor shall be 5190 South State Street,
Murray, Utah 84123), who agree as follows:
I. CREATION OF SECURITY INTEREST: For the purpose of
securing payment of the indebtedness as set forth in paragraph
III, Debtor does hereby grant, transfer and assign to Secured
Party a purchase money security interest in the collateral described in paragraph II and in the expectancy of the Debtor to
acquire such collateral.
II. COLLATERAL: The collateral of this Security Agreement
consists of the following: All inventory, merchandise, automotive
accessories and equipment, signs, placards, and display devices,
including goods, property, fixtures, and shelving, which are held
by Debtor for sale or lease and which are furnished, or are to
be furnished, by Creditor to Debtor under any order,invoice,
contract of service, or otherwise to be used or consumed in a
business or held by Debtor for resale in the normal course of
business, which is hereafter placed in any of Debtors businesses
located at the addresses described above during the term of this
Agreement by way of replacement, substitution, addition or
otherwise and all additions and acquisitions thereto and all
proceeds of the sale or other disposition thereof and products
therefrom, including all fixtures and shelving located at Debtor's
place of business.
III.
INDEBTEDNESS SECURED: This Security Agreement is
given to secure the payment of all credit advancedto Debtor by
Secured Party through delivery by Secured Party to Debtor of the
personal property described in paragraph II. Specifically including
but not limited to one (1) Promissory Note of even date herewith
in the amount of Fifteen Thousand Dollars ($15,000.00). If
Secured Party makes any advances or loans to Debtor, or, in the
regular course of business carried on between Debtor and Secured
Party, provides any goods, personal property, or services to
Debtor on a credit basis, the same shall automatically attach to
the amount then due under this Security Agreement and this
Agreement shall include and cover any and all such advances, loans,
or credit sales of goods, personal property, or services made by
Secured Party to Debtor.

IV. POSSESSION: In the absence of default (as herein defined)
or except as otherwise provided for herein, Debtor may have possession of the collateral and use the same in any lawful manner not
inconsistent with this Agreement or with any policy of insurance
covering the same. Debtor shall have the right to display said
goods and sell same to third parties for value.
V. REPRESENTATIONS OF DEBTOR:
follows:

The Debtor represents as

A. That the addresses of Debtor as shown above are the
chief places of business of the Debtor and are the offices where
Debtor keeps records.
B. Subject to this purchase money security interest,
Debtor will maintain full title to the collateral, with the
exception of the machine shop equipment: Winona Guide and Seat
Machine with standard Tooling and 3-angle seat cutter; US Air
Compressor 60 gallon 10 HP; KWIK Way Value Refacer with Stand;
Storm Vulcan Value Spring Tester; Storm Vulcan Milling Machine
with Standard Equipment; Medium Oxygen-Acetleyne Bottle Guages
and Hose-Cart; Storm Vulcan Agitated Hot Tank; Handy Pressure
Washer; Goerge Olcott Glass Bead Machine; Wissoza Bench Grinder
with Stand; FMC-Barrett Drum and Disc-Arc-Table Cabinet; Sunnen
Bench Wet Hone Pin-King Pins; 12-ton Blackhawk Press with Axle
Bearing Fixtures, which said title will be maintained by AMWARE,
INC. until payment of $15,000.00 is received in full as mentioned
in. Paragraph III, and shall keep same free of all liens and
encumbrances except as disclosed, in writing, by the Debtor to
Secured Party prior to the execution of this Agreement, until
such collateral is sold or hypothecated by Debtor during the
normal course of Debtor's business.
VI.

MISCELLANEOUS RIGHTS AND OBLIGATIONS:

A. Upon request of Secured Party, Debtor will execute
such financing statements and other documents deemed necessary
by Secured Party (and pay the cost of filing the same in public
offices) and do such other things as are necessary to establish
and maintain a valid security interest in the collateral free of
all other liens and encumbrances except as disclosed to Secured
Party as herein set forth.
B. Debtor agrees that the collateral will be kept at
the addresses of the Debtor shown above unless Secured Party shall
otherwise agree, in writing.
C. Except as hereinafter provided, Debtor shall not
sell, transfer, lease or otherwise dispose of any of the collateral;
provided, however, so long as the conditions of this Security
Agreement are kept and performed or until notice to Debtor, as
hereinafter provided, Debtor may sell, at retail, such portion
of the inventory as is normally held for resale in the regular
course of business and may sell, lease or furnish under contract,
any of the inventory that is normally held by the Debtor for such

purpose, and may use or consume in the ordinary course of Debtor1s
business any raw materials, work in process or materials normally
held by Debtor for that purpose. Debtor shall faithfully maintain
his account with Secured Party and hereby agrees to tender payment
for all goods, supplies, and inventory provided by Secured Party
within the time period agreed upon after receipt of said goods.
Failure to pay as prescribed shall be deemed a default by Debtors
and Secured Party shall have all rights enumerated by law as well
as those described herein and may proceed to protect itself and the
collateral by a method it deems most appropriate. In the event
of default, as hereinafter defined, or prior thereto, and without
restricting itself to this remedy only if Secured Party deems
itself unsecure, Debtors' right of sale, lease, use and consumption
of inventory, may be terminated by Secured Party by giving written
notice thereof to the Debtor.
D. Debtors shall not permit the goods and inventory
secured by this Agreement to become materially depreciated in value
or reduced and shall keep the same up to condition of its quality
and value as when delivered by Secured Party to Debtors, and shall
keep the equipment in as good condition as it now is, reasonable
wear and tear excepted.
E. In the event of default as hereinafter defined, or
prior thereto if Secured Party deems itself insecure, Secured
Party may forthwith notify the obligors on Accounts Receivable to
make payment thereof to Secured Party. Upon advice to Debtor that
such notice to obligors has been given, Debtor's right to collect
Accounts Receivable shall cease and terminate.
F. Debtors shall pay and discharge all taxes levied
against the collateral and keep the same free of all liens and
claims other than this security interest. Debtors shall pay all
licenses in connection with the operation of this business and shall
at all times keep the collateral insured against loss, damage,
theft, and other risks in such amounts and with such companies and
with such policies and in such form as shall be satisfactory to
Secured Party, which policies shall provide for loss payable clause
in favor of Secured Party as its interest may appear, and the
Secured Party may apply any proceeds of such insurance that may be
received by it toward the indebtedness herein secured, whether due
or not, and such policies or certificates thereof shall be
deposited with Secured Party if Secured Party so requests.
G. The equipment, display signs, placards, shelving,
and advertising material furnished by Secured Party whether affixed
to realty or not, shall remain personal property.
H. Secured Party may from time to time, at its option,
perform any agreement of any Debtor hereunder which the Debtor may
fail to perform and take such other action which Secured Party
deems necessary for the maintenance or preservation of any of the
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collateral, in which event Debtor agrees forthwith to reimburse
Secured Party for all expenses in connection therewith, together
with interest at the rate of thirteen and one-half percent (13 1/2%)
per annum from the date incurred until reimbursement.
VII. DEFAULT: The occurrence of any of the following events
shall constitute default:
A. Non-payment when due of any amount of the indebtedness herein secured.
B. Failure of the Debtor to perform any provision of
this Agreement.
C. False representation by Debtor of any material fact
as set forth herein or in any other writing furnished by Debtor
to Secured Party in connection with this transaction.
D. Death of Debtor, if a natural person, or death of
one of the partners, if a partnership.
E. Dissolution, merger, consolidation or transfer of
a substantial part of the assets of Debtor, if a corporation or a
partnership.
F.

Appointment of a Receiver for any of the assets of

G.

Levy or seizure of any of the collateral.

H.

Assignment for benefit of creditors of the Debtor.

the Debtor.

I. Filing of a voluntary petition in bankruptcy by
Debtor or filing of an involuntary petition in bankruptcy against
Debtor.
J.

Appointment of a Receiver for any of the property

of Debtor.
VIII. ASSIGNMENT: Secured Party shall have the right to
assign this Security Agreement in which event the assignee shall
have &11 the rights and remedies of the Secured Party as herein
set forth. Debtor shall have no right to assert against the
assignee any claims or defenses, if any, which it may have against
Secured Party except those granted in this Security Agreement.
IX. DEBTOR'S RIGHTS AND REMEDIES: Debtor shall have all
the rights and remedies provided for in the Uniform Commercial
Code, as adopted in the State of Utah.
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X. RIGHTS AND REMEDIES OF SECURED PARTY: In the event of
Debtor's default, Secured Party shall have all rights and remedies
provided for in the Uniform Commercial Code, as adopted in the
State of Utah, and, in conjunction therewith and in addition
thereto or in the substitution thereof, Secured Party, at its
discretion may:
A. Enter upon Debtor's premises, assemble and collect
the collateral, and take possession thereof.
B. Require Debtor to assemble collateral and make it
available at a designated place convenient to both parties to allow
Secured Party to take possession thereof.
C. Waive any default or remedy any default without
waiving the default remedies and without waiving any prior or
subsequent default.
XI. DEFICIENCY: In the event the proceeds from the sale or
other disposition of the collateral subject to this Security Agreement are insufficient to pay and satisfy in full the indebtedness
herein secured, except as precluded by the Uniform Commercial Code,
Debtors shall be jointly and severally liable for any deficiency
and for all costs and expenses of collecting the same, including a
reasonable attorney's fee.
XII. NOTICE: If notice of intended disposition of collateral
is required by law, such notice, if mailed, shall be deemed
reasonably and properly given if mailed at least five (5) days
before such disposition, postage prepaid, addressed to the Debtor
at 5190 South State Street, Murray, Utah 84123, or at such other
address as Debtor may furnish, in writing, to Secured Party in the
event Debtor changes the address of its place of business.
XIII. RECEIVERSHIP: In the event of default, Secured Party
shall be entitled to the appointment of a Receiver for the property
of Debtor in any appropriate court action. Debtor hereby acknowledges the qualifications of and consents to the appointment of
the Secured Party as a Receiver in the event that it becomes
necessary to have a Receiver appointed. Or Secured Party, at its
option, may select from the employees of Debtor an agent to have
full charge and control of all of the finances and business of the
Debtor including its accounts, books of account, and all other
evidence of indebtedness owing to Secured Party, the said agent to
remain an employee of Debtor and to be paid his reasonable salary
as operator of Debtor's business but to account directly to
Secured Party in all matters relating to the sale of merchandise
or collection of Accounts Receivable or other indebtedness. Or
Secured Party, at its option, may appoint some other person to have
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complete charge of all financial matters relating to the receipts
of sale of merchandise or collection of accounts with power to direct
the sale and disposition of the assets of the Debtor to the best
advantage but nevertheless to be an employee of Debtor and to be
paid a reasonable salary as an expense of the operation of Debtor's
business.
XIV.

MUTUAL AGREEMENTS:

A. If more than one Debtor executed this Agreement,
their obligations herein shall be joint and several.
B. Debtor and Secured Party shall include the heirs,
executors, administrators, successors and assigns of the parties.
The neuter pronoun as used herein shall include the masculine and
feminine and also the plural.
C. The law governing this Security transaction shall
be that of the State of Utah in force at the date hereof.
D. Wherever possible each provision of this Agreement
shall be interpreted in such manner as to be effective and valid
under applicable law, but if any provision of this Agreement shall
be prohibited by, or invalid under, applicable law, such provisions
shall be ineffective to the extent of such prohibition or invalidity, without invalidating the remainder of such provision or the
remaining provision of this Agreement.
XV. COSTS, EXPENSES AND ATTORNEY'S FEES: Debtor agrees to
pay all costs and expenses incurred by Secured Party in collection
of the indebtedness herein secured and the enforcement of the
rights of the Secured Party herein contained, including costs of
assembling, repossessing, storing, repairing, reconditioning,
maintaining, and selling the collateral. Costs and expenses as
used herein include reasonable attorney's fees and legal expenses.
Any proceeds from the disposition of the collateral may be applied
by Secured Party in payment of the foregoing costs and expenses and
the balance toward the payment of the indebtedness herein secured.
IN WITNESS WHEREOF, this Agreement has been duly executed as
of the day and year first above written.
SECURED PARTY

. _^

^/#&- y*<

"-R. 3t<£en/Love, President
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DEBTOR
PRICE RITE AUTO PARTS, INC.

/ Steven James/Cook, Individually
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GUARANTEE

The undersigned jointly and severally guarantee to perform
all obligations set forth in the foregoing Security Agreement on
the part of Debtor specifically including payment of the
Promissor^ Note dated March 26, 1984, in the amount of
$ 1 5 , 0 0 0 . 0 J , and any advances or loans made by AMWARE, INC. to
Price Rite Auto Parts, Inc. after said date.

../<r.
<^""Steven James Cook,' Individually
PRICE RITE AUTO PARTS, INC.

^w:

Steven J^fmes, Cook, President

This, F I N A N C I N G S T A T E M E N T is presented to a filing officer for filing pursuant to the Uniform
Commercial Code.
/

1.

(es)
Debtor(s) (Last NameFirst) and a6dr9S%{

* Lea
& Rival Atrto Farta 9 Inc« $
Steren Jaaea Cookf 5190 Sooth
S t a t e S t r e e t , Horxay, UT 8*123

2 . Secured Party(ies) and address(es)

AKT4SS, I S C .
* ? East TOO Sooth
Salt Lak* C i t y , UT

84110

Social Security or
Emp. Fed. t.D. No.

h\ppllftdjtOT

4. This Financing Statement covers the following types Cor items) of property:

The secured party la a seller or
purchase mosey lender of the
collateral

For Filing Officer (Date, Time, Number,
and Filing Office)

6. Gross sales price
of collateral

$ 15.QCQ.00
. Sales
or use tax paid to
State of

. a seller or
The Secured party IsIs not5. Assignee(s) of Secured Party and
Purchase money lender of the collateral.
Address(es)
This statement is filed without the debtor's signature to perfect a security interest in collateral. (Check Q
if so)
Microfilm No.
LJ already subject to a security interest in another jurisdiction when it was brought into this state,
cs which is proceeds of the original collateral described above in which a security interest was perfected:
Check [Xj if covered:

X Proceeds of Collateral are also covered.

3. Maturity date (if any):

JJProducts ° * Collateral are also covered. No. of additional Sheets presente

Approved by David S. Monson,
Lt. Governor / Secretary of State, for the State of Utah

JLWAB2, I K S .

PRIGS BITS AUTO PABT3. I5C«

4?

SUftfeu j i & t - & > o k s^natuCu) of p 5 Jfa r x * a l Jgnt

Bv

STANDARD FORM - FORM UCC-1.
(5) DEBTOR COPY.

7

Slgnature(s) of Secured Party(les)

'5ALriAKtcsuKrr;trtw

H« 22 l!ioAH f 87
David E. Hardy, Esq.
(1367)
Michael L. Dowdle, Esq. (4025)
ALLEN NELSON HARDY & EVANS
Attorneys for Plaintiff
215 S. State Street, Suite 700
Salt Lake City, UT 84111
Telephone: (801) 531-8400

•I DUG* HfNDU*KCLERK»

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
AMWARE, INC., a Utah
corporation,
Plaintiff,

AMENDED COMPLAINT

vs.
PRICE RITE AUTO PARTS, INC.,
a Utah corporation,; STEPHEN
J. COOK, LYLE K. CRESSALL and
MORRIS MYERS, individually,

Civil No. C-86-8881
Judge Michael R. Murphy

Defendants.
Plaintiff, by and through counsel, complains of
Defendants and alleges as and for its cause of action as
follows:
PARTIES AND VENUE
1.

Plaintiff is a Utah corporation, with its

principal place of business in Salt Lake County, State of
Utah.
2.

Defendant

Price

Rite Auto

Parts, Inc.

(hereinafter "Price Rite"), is a Utah corporation with its

principal place of business in Salt Lake County, State of
Utah.
3.

Defendant Steven J. Cook (hereinafter "Cook") is

a resident of Salt Lake Countyf State of Utah.
4.

Defendant

Lyle

K.

Cressall

(hereinafter

"Cressall11) , is a resident of Salt Lake County, State of
Utah.
5.

Defendant Morris Myers (hereinafter "Myers"),

is a resident of Salt Lake County, State of Utah.
6.

Venue in this Court is proper, pursuant to Utah

Code Annotated Section 78-13-4 and Section 78-13-7 (1953 as
amended), because Defendant Price Rite has its principal
place of business in Salt Lake County, the individual
Defendants are residents of Salt Lake County, and the
obligations at issue herein were and are due to be performed
in Salt Lake County, State of Utah.
FIRST CLAIM FOR RELIEF
(Breach of Contract)
7.

Plaintiff realleges and incorporates herein by

this reference all of the allegations contained within
paragraphs 1 through 6 above.
8.

On or about March 20, 1984, Defendant Cook and

Defendant Cressall, individually and as officers of Defendant
Price Rite, executed an Application for Credit, for the
establishment of an open account with Plaintiff.
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9.

On or about March 26, 1984, Defendant Cook, both

individually and on behalf of Defendant Price Rite, executed
a Promissory Note (hereinafter "Note") in favor of Plaintiff
in the

amount

of

Fifteen Thousand

and

00/100

Dollars

($15,000.00) bearing interest thereon at the rate of thirteen
and one-half percent (13 1/2%) per annum.

A copy of the Note

is attached hereto as Exhibit "A" and incorporated herein by
this reference.
10.

Also on March 26, 1984, Defendant Cook, both

individually and on behalf of Defendant Price Rite, executed
a Security Agreement (hereinafter "Agreement") and U.C.C.-l
financing statement (hereinafter "UCC-1") to secure the debt
evidenced by the Note attached hereto as Exhibit "A".

A copy

of the Security Agreement and UCC-1 are attached hereto as
Exhibits "B" and "C", respectively, and incorporated herein
by this reference.
11.

As part of the Agreement executed by Defendant

Cook, Defendant Cook also executed, both individually and on
behalf of Defendant Price Rite, a Guaranty, a copy of which
is found within Exhibit "B" attached hereto.
12.

Plaintiff

is

informed

and

believes,

and

therefore alleges, that Defendant Cressall was, at the time
of the execution of the above-referenced documents, and is
presently and officer and principal of Defendant Price Rite,
and

is

a

successor-in-interest
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to

and

co-obligor

with

Defendant

Cook

in

and

to

the

Promissory

Note, Security

Agreement, UCC-1 and Guaranty.
13.

In addition to the amounts represented on the

Note, and interest accrued thereon, Defendant has incurred
debt on open account with Plaintiff in an amount in excess of
One Thousand Three Hundred and 00/100 Dollars ($1,300.00).
14.

Notwithstanding repeated demands, Defendants,

and each of them, have failed, neglected and refused to pay
to Plaintiff amounts due and owing to Plaintiff on the Note
and open account, all of which amounts are contained within
the purview of the Agreement and related documents referred
to above.
15.

As a result of Defendants1 failure, neglect

and refusal to pay to Plaintiff amounts due and owing to
Plaintiff, Plaintiff has been damaged in an amount not less
than

Sixteen

($16,300.00),

Thousand

Three

or

greater

such

Hundred

and

amount

as

00/100
the

Dollars

Court

may

determine, upon a trial of the merits, that Plaintiff has
been damaged, plus interest thereon at the rate of thirteen
and one-half percent

(13 1/2%) per annum, together with

attorney's fees and costs of court incurred herein, and is
entitled to a judgment in such amounts.
SECOND CLAIM FOR RELIEF
(Fraudulent Conveyance)
16.

Plaintiff realleges and incorporates herein by

4

this reference all the allegations contained in paragraphs 1
through 15 above.
17.

On

or

about

November

25,

1986,

Defendant

Cressall entered into an agreement with Defendant Myers to
sell to Defendant Myers all of the inventory and equipment
on hand at the business premises of Price-Rite Auto Parts,
Inc.
18.

On

or

about Wednesday,

November

26, 198 6,

Defendant Myers paid to Defendant Cressall the sum of $1,500
as consideration for all of the inventory and equipment of
Price-Rite Auto Parts, Inc.
19.

The inventory and equipment of Price-Rite Auto

Parts, Inc., was and is collateral, secured by the Security
Agreement between and among Price-Rite Auto Parts, Inc., and
Plaintiff.
20.

The cost value of the inventory and equipment

to Price-Rite at the time of the above-mentioned Agreement
was

at

least

inventory

and

consideration

$10,000

and, therefore, the

equipment
of

to

$1,500,

Defendant

sale of such

Myers

notwithstanding

for
the

a total
security

interest of Plaintiff in and to such equipment, was not for
fair consideration, left Defendant Price-Rite insolvent and
without property remaining in the possession of Price-Rite to
constitute sufficient capital and was made with the intent to
mislead,

delay

or defraud

Plaintiff, and

5

is

and was a

fraudulent

conveyance

pursuant

to

Utah

Code

Annotated

Sections 25-1-4, -5 and -7 (1953 as amended).
21.

Plaintiff

is

entitled

to

a

judgment

against

Defendants Price-Rite, Cressall and Myers declaring the sale
of the inventory and equipment to be null and void and for
damages in an exact amount to be proven at trial, together
with interest thereon at the legal rate from November 25,
1986, to the

date of judgment,

plus costs and

expenses

incurred herein.
THIRD CLAIM FOR RELIEF
(Violation of Utah Code Annotated
Section 70A-6-101, et seq.)
22.

Plaintiff realleges and incorporates herein by

this reference all of the allegations contained in paragraphs
1 through 21 above.
23.

The agreement for the sale of inventory and

equipment between and among Defendant Cressall, on his own
behalf and on behalf of Defendant Price-Rite, and Defendant
Myers is a "bulk transfer" pursuant to Utah Code Annotated
Section 70A-6-102 (1965).
24.

In connection with the sale of inventory and

equipment to Defendant Myers, as alleged above, Defendants
Price-Rite and Cressall
property

and

list

of

failed to prepare a schedule of
creditors

Annotated Section 70A-6-104 (1965).

6

pursuant

to

Utah

Code

25.

In connection with the sale of inventory and

equipment to Defendant Myers, as alleged above, Defendants
Price-Rite and Cressall failed to give notice to creditors
pursuant to Utah Code Annotated Sections 70A-6-105 and -107
(1965).
26.

In connection with the sale of inventory and

equipment to Defendant Myers, as alleged above, Defendants
Price-Rite and Cressall failed to apply the proceeds of such
sale pursuant to the terms of and as required by Utah Code
Annotated Section 70A-6-106 (1965).
27.
Defendant

The

Myers

sale

was

of

inventory

discovered

by

and

equipment

Plaintiff

during

to
the

course of the deposition of Lyle K. Cressall taken on March
3, 1987, at the hour of 9:15 a.m., and had been concealed
from Plaintiff by Defendants, and each of them, prior to that
time.
28.
each

of

Annotated

As a result of the failure of Defendants, and

them,

to

Section

comply

with

70A-6-106,

et

provisions
seq.

of

(1965),

Utah
the

Code
sale

of

inventory and equipment to Defendant Myers is null and void,
and Defendants, and each of them, are liable to Plaintiff for
the amounts due and owing to Plaintiff.
29.

Plaintiff

is

entitled

to

a

judgment

against

Defendants, and each of them, declaring the sale of inventory
and equipment to be null and void, and for damages in an

7

exact amount to be proven at trial, together with interest
thereon at the legal rate from November 25, 1986, to the date
of

judgment,

plus

costs

and

expenses

incurred

herein,

including reasonable attorney's fees.
WHEREFORE,
Defendants,

and

Plaintiff

each

of

prays

them

for

jointly

judgment
and

against

severally,

as

follows:
1.

On

Plaintiff's

First

Claim

for

Relief

for

judgment as follows:
a)
Sixteen Thousand Three Hundred and 00/100
Dollars ($16,300.00), or such greater amount as the
Court may determine that Plaintiff has been damaged;
b) Interest thereon at the rate of thirteen percent
(13%) per annum, from and after March 26, 1984, to
the date of judgment;
c) Costs and expenses incurred herein, including
reasonable attorney's fees; and
d) Such other and further relief as the Court may
determine is just and equitable.
2.

On Plaintiff's Second Claim for Relief against

Defendants Price-Rite, Cressall and Myers as follows:
a) Judgment in an. exact amount to be proven
trial, or such greater amount as the Court may
determine that Plaintiff has been damaged;
b) Interest thereon at the legal rate from November
25, 1986, to the date of judgment;
c)

Costs and expenses incurred herein; and

d) Such other and further relief as the Court may
deem just and equitable.
3.

On Plaintiff's Third Claim for Relief against

8

Defendants, and each of them, as follows:
a) Judgment in an exact amount to be proven at
trial, or such greater amount as the Court may
determine that Plaintiff has been damaged;
b) Interest thereon at the legal rate from November
25, 1986, to the date of judgment;
c) Costs and expenses incurred herein,
reasonable attorney's fees; and

including

d) Such other and further relief as the Court may
deem just and equitable.
DATED this 2> ~~ day of May, 1987.
ALLEN NELSON HARDY & EVANS

Attorneys for Plaintiff

Plaintiff's Address:
1641 South 700 West
Salt Lake City, Utah

84104

MD-294
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IN 'THE DISTRICT COURT OF SALT
STATE O

COUNTY

LAKE

ED IN CLERK'S OFflCf
f i r i A K E COUNT*.UTAH
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AMWARE, I N C . , a Utah c o r p o r a t i o n ,

\ #&> \ v/^T^-nr^i cojniJZ'

•

££/

•»•

Ordpr ft

33SS3-

SUMMONS

PRICE RITE AUTO PARTS, I N C . , a Utah
c o r p o r a t i o n ; STEPHEN J . COOK, LYLE K.
CRESSALL and MORRIS MYERS, i n d i v i d u a l l y ,|
r
Defendant s.

Civil No.J>&6 - fiML

THE STATE OF UTAH TO THE ABOVE-NAJ&IED DEFENDANT :
MORRIS MYERSJ
You are hereby summoned ancl required to file an answer in writing to the attached complaint
with the Clerk of the above-entitled Court* and to serve upon, or mail to ...QflVifl E, Harfly QX
..Mlchaj&i.. L*...Dawdla
, Plaintiffs attorneys ,
2
1
5
S
,
S
t
a
t
e
S
t
r
e
e
t
,,S
, Utah,
x
f
a copy of said answer, within 20 days after service of this summons upon you.
If you fail so to do, judgment by default will be taken against you for the relief demanded in
said complaint, which has been filed with the Clerk of said Court and a copy, of which is hereto
annexed and herewith served upon you.

Dated this ..ifL^rday of

May.....

919

s

PLEASE SERVE:
c/o Royal K. Hunt, Esq.
2290 E. 4500 S., #270
Salt Lake City, UT 84117

By_
Attorney foi^Plaintiff
ALLEN NELSON HARDY & EVANS
Salt Lake City, UT 84111

JUM

15 I I 28 AH '81

MORRIS MYERS
351 Post Street
Salt Lake City, Utah 84104
Tel. No. 596-1783

*>VH#&

IN THE THIRD JUDICIAL DISTRICT COURT OF St&T LAKE COUNTY
STATE OF UTAH
AMWARE, INC., a Utah corporation,
Plaintiff,
V.
PRICE RITE AUTO PARTS, INC., a
Utah corporation; et al.,

MOTION TO STRIKE SUMMONS
AND COMPLAINT AND
MOTION TO DISMISS
Civil No. C 86 8881
Judge Michael R. Murphy

Defendants.

The above named Morris Myers herewith moves the court
for an order striking Summons and Complaint filed herein and
dated May 21, 1987, upon the grounds and for the reasons the
same constitute amendments to Summonses and Complaint served
and filed herein dated November 26, 1986, and no leave of court
for service and filing thereof was first had and obtained by
plaintiff all in violation of Rule 15(a), U.R.Ci.P., and said
Morris Myers further herewith moves the court to dismiss the
said complaint of May 21, 1987, for the same reasons and grounds;
And said Morris Myers further moves the court to dismiss
said complaint of May 21, 1987, upon the further ground and
reason that plaintiff thereby seeks to add the undersigned as
a party defendant in these proceedings without first satisfying

the requirements of Rules 19, 20, and 2L, U.R.Ci.P., and in
violation thereof.
DATED June 15, 1987.

t¥

MORRIS MYERS

m

%

/^

/)

I

County of Salt Lake - State of Utah
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I
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CASE NO:

A.
Type of hearing: Div.
Present.^ mJL\

P. Atty: l^l'M

?

.pMU**^

Sworn & Examined:
Pltf:
Others:

OSC

Supp. Order.
Summons.
Waiver

Annul..
Deft_
, Del

Other
Stipulation.
Publication,
fitered

kM

Deff

^T'mMmi^
ORDERS*
D Custody Evaluation Ordered
G Visitation Rights

•

Custody Awarded To

=
Per Month/Year

Per Month
Alimony Waived

D
D
•

Pitt/Deft Awarded Support $
x
Pltf/Deft Awarded Alimony $
Payments to be made through the Clerk's Office:.

•
•

Atty. fees to the
Home To:

•
D
•
D
•
•
•
T
Ji
•

. Automobile To:
Furnishings To:
Each Party Awarded their Personal Property
Pltf/Deft. to Maintain Debts and Obligations
Pltf/Deft to Maintain Insurance on Minor Children
Restraining Order Entered Against.
Pltf/Deft. Granted Judgment for Arrearage in the Sum of $_
90-Day Waiting Period is Waived
Divorce Granted To
As.
Decree To Become Final: D Upon Entry
D 3-Month Interlocutory
Former Name of

•

Based on the failure of Deft to appear in response to an order of the court and on motion of PItfs counsel, court
orders
/
shall issue for Deft
Returnable
. Bail.

Li

Based on written stipulation of respective counsel/motion of Plaintiff's counsel, and good cause appearing therefor,
court orders the above case be and the same is hereby dismissed without prejudice

•

D

. in the amount of.

Deferred

Is Restored

fe_j Based on written stipulation of respective counsel/motion of Plaintiff's counsel, court orders /Hsy^t/z/!^
S>*\ft{iGn\*>
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uvid r. Hardy, Esq. (1367)
ichael L. Dowdle, Esq- (4025)
Robert L. Payne, Esq. (5129)
ALLEN NELSON HARDY & EVANS
ftt'<* V c (V
Attorneys for Plaintiff
215 South State Stteet, Suite 900 "
. \<> *^ * *
Salt Lake City, Utah 84111
Telephone: (801) 531-8400

^
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SL CO. CONSTABLES
DEC 1 2 1888

I l l t h e

Ov
X

y

For

"^AMWARE, INC

County7 State of Utah

SALT LAKE

a Utah corporation

Writ of Garnishment

Plaintiff

(For garnishment of earnings for personal services
upon a judgment)

vs.
PRICE-RITE AUTO PARTS, I N C . , a Utah
c o r p o r a t i o n , STEPHEN J . COOK, LYALL K.
CRESSALL and MORRIS MYERS,

Civil No.

C86-8881

individually,
Defendants)

THE STATE OF UTAH TO: CROYAL K. HUNT, ESQ., G a r n i s h e e }

R E C E I V E D $3-00.

Solely with respect to Defendant Morris Myers.
YOU ARE HEREBY ATTACHED as garnishee in the above entitled action. All credits, effects, debts, choses in
action, money and other personal property of the Defendant in your possession or under your control, whether now
due or hereafter to become due, which are not exempt from execution including that portion of DefendantT s unpaid
earnings for personal services for Defendant f scurrent pay period only or DefendantT s income from a pension or
retirement program for Defendant1 s current income period only, determined as provided below, are hereby attached.
YOU ARE COMMANDED not to pay any debt due or to become due to Defendant
and, except as provided
below, to retain possession and control of all personal property, effects and choses in action of Defendant until further
order of this Court.
YOU ARE FURTHER REQUIRED to answer in detail the interrogatories hereinafter set forth and to file your
verified answers thereto with the Clerk of the Court (also to mail a copy of such answers to each addressee appearing on a
stamped envelope attached hereto) within ten days after the date of service of this Writ of Garnishment upon you. In
event you fail to do so. Plaintiff may apply to the Court for relief against you.
YOU MAY DELIVER to the officer serving this Writ upon you the portion of Defendant1 searnings or income
attached by this Writ and all other non-exempt money or property owing Defendant as shown by your answers. You
will thereupon be relieved from further liability in these proceedings unless your answers be successfully controverted.
. '^iFYASFCLiO'vG
YOU SHALL DELIVER to Defendant the portion of Defendant! s earnings or income which arc-na^ttacEcd
_<><>
by this Garnishment at the time the same are normally paid to Defendant
as calculated in answer No'. D (fexeriipted ' ~*~—SC
Amt.)
^
ISSUED this.

day of _
A/' / ^ / ^ y ^
H. DIXON HINffl FY

Si

7/M

By
jerve Royal K. Hunt at:
r£71 West 7800 South
W e s V J o r d a n , Utah 84084

Y5TH

//

Wj^f^^L.
i_

•ESDeputiiXJexK
(OVER)

i J-lJlfri.U^SW-r.t
n. {\
David E. Hardy, Esq. (1367)
Michael L. Dowdle, Esq. (4025)
Robert L. Payne, Esq. (5129)
V
G. Paulo Bangerter, Esq. (5248)
ALLEN NELSON HARDY & EVANS
Attorneys for Plaintiff
215 South State Street, Suite 900 ~>
Salt Lake City, Utah 84111
Telephone: (801) 531-8400
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
AMWARE, INC., a Utah
corporation,

>147

oiAf

WRIT OF EXECUTION

Plaintiff,

PRICE-RITE AUTO PARTS,
INC.,
a Utah corporation,
STEPHEN J. COOK, LYALL K.
CRESSALL and MORRIS MYERS,
individually,

Civil No. C86-8881
Judge Michael R. Murphy

Defendants.

THE STATE OF UTAH:
To the Sheriff or Constable of Salt Lake County, State of Utah:
WHEREAS, Judgment was entered by this Court in the abovecaptioned action against Defendant Morris Myers on May 26, 1988 in
the principal amount of $10,000.00, and
WHEREAS,

pursuant

to

said

judgment,

Plaintiffs

are

entitled to be awarded in the amount of $10,000.00, together with
interest thereon at the legal rate of twelve percent (12%) from and
after May 26, 1988, to be collected by Amware, Inc. as a judgment
against Defendant Morris Myers.

WHEREAS, pursusant to said judgment, Plaintiffs are
entitled to attorneys' fees in the amount of $3,634.70 and costs
in the amount of $136.25 together with interest thereon at the
legal rate from and after May 26, 1988, to be collected by Amware,
Inc., as a judgment against Defendant Morris Meyers.
THESE ARE, THEREFORE, to command you to collect the
aforesaid judgment together with interest thereon at the legal rate
from and after May 26, 1988, together with the costs of execution
and that you levy on and sell the personal property described in
the Praecipe served concurently herewith or, if enough of said
personal property cannot be found, than of other exempted personal
or real property of the Plaintiff to satisfy the same with all
legal costs accruing hereon, and this shall be your sufficient
warrant for so doing. Within sixty (60) days, make due returns for
this writ with your doings in the premises hereon endorsed.
WHEREOF FAIL NOT.
Given under my hand and the seal of said
day of March, 1989.

Serve Defendant at:
Morris Myers
29 5 East Second Avenue
Midvale, Utah 84047
GPB:hh
895
2

this

NOTICE
SHERIFF'S SALE
PERSONAL PROPERTY
AMWARE, INC., a

PUhttff. \

EXECUTION

Utah corporation
DISTRICT
-vt.PRICE-RITE AUTO PARTS INC
^ ^
NQ> c86_888l
a Utah corporation, STEPHEN J.
/
COOK, LYALL K. CRESSALL and
MORRIS MYERS, individually
TO be SOld at Sheriff's Sale at 350 S. Main, #204 (Federal Clerk's office)

in the County of Salt Lake, State of Utah, on the 26tndd> of April
,
1989 , at the hour of 12:00 Noon of said day, all right, title and interest of
said defendant in and to the following described personal property, to-wit;

Civil Lawsuit, United States District
Court Case No. 88C 1134W

Civil Lawsuit, United States District
Court Case No. 88C 1118S

Purchase price payable in lawful money of the United States of America.
N.D. "PETE" HAYWARD, Sheriff of Salt Lake County, State of Utah,
Dated at Salt Lake City, Utah, this 17th
day of
April v
, 19^9 .
By
G.

PAULO BANGERTER

DOCKET NO. ftQOR

Certificate of Sale. Execution. Personal Property.
AMWARE, INC., a Utah
corporation

Plaintiff,

vs.

HOCE-REIE PUJD IfcRES, INC., a
Utah axparafcicn, SIEWEN J . G2X oef endant
DffllL K. CRESSAIL and M33R25
NKERS, in3ivddually

Judgement Rendered,

May 26, 1988

Execution Issued,

March 7, 1989

Property 8oki

April 26, 1989

I , N.D. "PETE" HAYWARD, Sheriff of Salt Lake County, State of Utah, do hereby
certify t h a t under and by v i r t u e of an Execution issued out of the D i s t r i c t
Court, Salt Lake County, S t a t e of Utah, in a certain action l a t e l y pending
in said Court at the s u i t of Amware, Inc.
P l a i n t i f f , against
Price-Rite Auto Iterts, Inc., Stephen J. Obck,
Isall K. Cteasall ari Morris M&rs
Defendant a t t e s t e d on the 7th
day of
March
1989 , by which I was commanded t o make the sum of $10,000.00 , with
i n t e r e s t , costs and s h e r i f f ' s f e e s , amounting in a l l t o the sum of $13,815.45

,

t o satisfy judgment in said action, out of the personal property of said Defendant,
i f sufficient personal property could be found, a l l as more fully appears by the
said Writ, reference t h e r e t o being hereby made.
26th day of

April

, 19 89 f a t 12:00 noon

350 S. Main #204

I have levied upon, and on the
, of said day at

S a l t Lake County, Utah, duly sold at public auction, according

t o law, and after due and l e g a l n o t i c e , t o
the sum of $7,500.00

Amware, Inc.

for

, lawful money of the United S t a t e s , which was the highest

bid made and the whole p r i c e paid for a l l t h e r i g h t , t i t l e , claim and i n t e r e s t ,
owned by said Defendant, t o said property described as follows, t o - w i t :
C i v i l Lawsuit, United States D i s t r i c t
Court Case No. 88c 1134W
Civil Lawsuit, United States D i s t r i c t
Court Case No. 88c 1118S

N.D. "PETE" HAYWARD, Sheriff of S a l t Lake County, State of Utah
I c e r t i f y t h a t the forgoing i s t r u e and
correct and t h a t t h i s c e r t i f i c a t e i s executed
A

PERSONAL PROPERTY SALE - EXECUTION
8S
S
I
^
I
^
^
^
x
.
A-«r
}
- SHERIFF'S OFFICE
COUNTY OF SALT LAKE J

I, N.D. "PETE" HAYWARD, Sheriff of Salt Lake County, State of Utah,
do hereby certify that I received the annexed Writ of Execution on the
29 th day of
1989

, iff9

March

, and on the 31st

day of Mffch

f

I levied upon property described in praecipe.
On the 18th day of

April

, 19 89 , i noticed said property

for sale, by posting written Notice of the time and place of sale,
particularly describing said Property for not less than 7 nor more than
14 days, successively, on the property and in three public places of
the Precinct where Property was situated.
On t h e
at

26th

day of

April

350 S. Main #204

, 19 89 , a t 12:00 noon

i n t h e N o t i c e t o Amware, Inc.

the Property

, i n l a w f u l money of t h e U n i t e d

SHERIFF'S COSTS
Principal
Attorneys fees
Costs
Sheriffs fees
Total judgnent
Bid
Deficiency

N.D.

partially

described

, the highest bidder,

satisfied

as follows,

for

the

States.

I herewith r e t u r n s a i d Writ t o court without further
and w i t h j u d g m e n t

said day,

i n t h e County of S a l t L a k e , S t a t e of

U t a h , I d i d a t t e n d and s e l l a t p u b l i c a u c t i o n ,
sum of $7,500.00

Qf

s e r v i c e by me

to-wit:

$ 10,000.00
3,634.70
136.25
50.25
$ 13,821.20
$ 7,500.00
$ 6,321.20

"PETE" HAYWARD, S h e r i f f

of S a l t Lake C o u n t y , S t a t e of Utah
I c e r t i f y t h a t the forgoing i s t r u e and
correct and t h a t t h i s c e r t i f i c a t e i s executed

FILED DISTRICT COURT
Third Judicial District

MAY 1 - 1989

MORRIS MYERS
295 East 2nd Avenue
Midvale/ Utah 84047
Tel: 801 561 6037
265 9283

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
AMWARE, INC.f a Utah
corporation/

I
MOTION
Plaintiff,

V.

Civil No. C 86 8881

PRICE-RITE AUTO PARTS/ INC./
a Utah corporation/ et al.f

Judge Michael R. Murphy

Defendants. [

The undersigned/ preserving his position to claim
and claiming non-party status in the above entitled actionf
moves the Court for an order quashing and vacating Writ of
Garnishment issued by the above court on December 8f 1988/
Writ of Execution issued by the above court on March 7 f 1989/
and the sheriff's sale proceedings/ specifically those held
April 26/ 1989 at 12:00 noon wherein and whereby all right,
title and interest of the undersigned in and to Civil Lawsuit/
United States District Court Case No. 88 C 1134W and Civil
Lawsuit/ United States District Court Case No. 88 C 1118S were
sold to the above named plaintiff for $7500.00;
This motion is made and based upon the files and
records herein which conclusively show that the putitive
judgment described in said writs of garnishment and execution
is non-final and will not support the issuance of such writsf

and the hereunto appended memorandum of points and authorities.
DATED May 1, 1989.

[UittlL

MORRIS MYERS

Residence and post office address;
295 East 2nd Avenue
Midvale, Utah 84047

MEMORANDUM OF POINTS AND AUTHORITIES
The judgment mentioned in the writs of garnishment
and execution is against the undersigned only and contains no
Rule 54(b) certification (see Utah Supreme Court's order
dismissing movant's appeal) and is non-final because it does
not adjudicate all claims between all parties.
There can be no execution until either the demands
of Rule 54(b) are satisfied or the case is fully litigated on
all claims against all defendants.

Redding & Company v.

Russwine Construction Corp., 417 F.2d 721 (D.C.Cir. 1969).
Because the judgment was not final, the execution was
void.

Therefore the subsequent sheriff's sale was likewise void.

That the intermediate order later became final does not validate
the void execution.

Ketcham v. Selles, 85 OrApp 74, 735 P.2d

1246 (1987), reversed on other grounds, 748 P.2d 67 (Ore.1987),
to-wit, execution sale proceedings could not be collaterally
attacked.

The court sustained the ruling, however, that

execution may issue only upon a judgment that gives the
nonprevailing party opportunity to file a supersedeas bond
and to stay the proceeding or to make a motion to stay
execution.

A judgment that did not resolve all issues between

the parties was an intermediate order subject to revision by
the trial court at any time before the entry of judgment
adjudicating all claims between all parties and is not a
"judgment" within the meaning of the execution statute, where
the trial court made no determination that there was no just
reason for delay and there was no express direction for entry

of judgment.

Ketcham v. Selles, 748 P.2d 67 (Ore.1987).

International Sav. and Loan Ass'n v. Woods, 731
P.2d 151 (Hawaii 1987) held "an order denying a request for
certification of finality and a prior order directing the
sale of property in execution of a judgment are incompatible.
See HRCP Rule 54(b)."
In 2-H Ranch Co., Inc. v. Simmons, 658 P.2d 68
(Wyo.1983) where the appellant's claim was that a nonfinal
judgment "would not permit the issuance of the writ of
execution against [appellant's] property, the entire execution
and sale procedure was conducted without authority and should
be set aside.", the court agreed stating [t]he purpose behind
requiring that a judgment be the final determination of the
rights of the parties in an action is one of judicial as well
as financial economy in that such a rule prevents multiple
appeals in tHE same suit.

. . . the district court had no

discretion to deny appellant's requested relief . . . [and]
erred in denying appellant's motion [to set aside the sheriff's
sale]."

The court held the execution sale "void for lack of

statutory authority to conduct and perform the same."
There is no contrary authority to the above. All
courts that have considered the question have held that a nonfinal or intermediate judgment will not support an execution.
The Supreme Court of Utah has held the judgment against the
undersigned to be non-final.

That ruling is the law of the

case and binding on the trial court.

MORRTQ M V P P C

MORRIS MYERS
295 East Second Avenue
Midvale, Utah 84047
Telephone 801 561 6037, 265 9283
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE bffiUNTY
STATE OF UTAH
AMWARE/ INC./ a Utah
corporation/

MOTION
Plaintiff/

Case No. C 86 8881

V.
Judge Michael R. Murphy
PRICE-RITE AUTO PARTS/ INC./
a Utah corporation; et al.,
Defendants.

The undersigned herewith moves the court to enter its
order that there is no just reason for delay and expressly
directing entry of the "Judgment" of May 26/ 1988f filed hereinf
and the order of June 12f 1989f filed herein/ or, alternatively,
that the court enter its order dismissing the claims of the
plaintiff against defendants Price-Rite Auto Parts, Inc./
a Utah corporation/ Stephen J. Cook/ and Lyle K. Cressall that
are described in plaintiff's pleadings herein for failure of
the plaintiff to prosecute said claims.
This motion is made and based upon the files and records
herein, and pursuant to Rules 54(b) and 4 K b ) , Utah R. Civ. P.
DATED November 9, 1989.

MORRIS ,MYERS

